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Cross−reference:  See definitions in s. 250.01.

253.01 Definition.   In this chapter, “division” means the divi-
sion within the department that has primary responsibility for
health issues.

History:   1993 a. 27.

253.02 Department;  powers and duties.   (1) In this sec-
tion:

(a)  “Children with special health care needs” means children
who have health problems that require intervention beyond rou-
tine and basic care, including children with or at risk for disabili-
ties, handicapping conditions, chronic illnesses and conditions,
health−related educational problems and health−related behav-
ioral problems.

(b)  “Preventive health services for children” includes assess-
ment and appropriate follow−up regarding a child’s growth and
development, immunization status, nutrition, vision and hearing.

(2) The department shall maintain a maternal and child health
program within the division, to promote the reproductive health
of individuals and the growth, development, health and safety of
infants, children and adolescents.  The program shall include all
of the following:

(a)  Reproductive health services, including health services
prior to conception and family planning services.

(b)  Pregnancy−related services to pregnant women from the
time of confirmation of the pregnancy through the maternal post-
partum period, including pregnancy information, referral and
follow−up, early identification of pregnancy and prenatal ser-
vices.

(c)  Infant and preschool health services to children from birth
to 5 years of age, including neonatal health services, preventive
health services for children and parent education and support ser-
vices.

(d)  Child and adolescent health services to promote the physi-
cal and psychosocial health of children and adolescents, including
preventive health services for children, adolescent health ser-
vices, teen pregnancy prevention services, alcohol and other drug
abuse prevention and mental health−related services.

(e)  General maternal and child health services, including
health education, oral health, nutrition, childhood and adolescent
injury prevention and family health benefits counseling.

(f)  Health services to children with special health care needs.
(g)  Maternal and child health system coordination services that

promote coordination of public and private sector activities in
areas of the maternal and child health program described in pars.
(a) to (f).

(2m) Nothing in this section authorizes the performance,
promotion or encouragement of voluntary termination of preg-
nancy.

(3) The department shall designate a subunit within the divi-
sion to have responsibility for the maternal and child health pro-
gram.  The subunit shall be comprised of an adequate number of

interdisciplinary professional staff with expertise in maternal and
child health who will assume responsibility for all of the follow-
ing:

(a)  Planning, coordination, data collection and evaluation of
the program.

(b)  Providing consultation and technical assistance to local
health professionals.

(c)  Coordinating the program activities with related activities
conducted under the authority of other state and federal agencies.

History:   1993 a. 27.

253.03 State plan; reports.   The department shall prepare
and submit to the proper federal authorities a state plan for mater-
nal and child health services.  The plan shall conform with all
requirements governing federal aid for this purpose and shall be
designed to secure for this state the maximum amount of federal
aid which can be secured on the basis of the available state, county,
and local appropriations.  The department shall make such reports,
in such form and containing such information, as may from time
to time be required by the federal authorities and shall comply
with all provisions that may be prescribed to assure the correct-
ness and verification of the reports.  The secretary may appoint a
maternal and child health program advisory committee under s.
15.04 (1) (c) to assist the department in meeting the requirements
of this section.

History:   1993 a. 27 s. 369.

253.04 Private  rights.   No official, agent or representative of
the department may, under this section, enter any home over the
objection of the owner or take charge of any child over the objec-
tion of the parent or of the person standing in the place of a parent
or having custody of the child.  Nothing in this section may be
construed to limit the power of a parent, guardian or person stand-
ing in the place of a parent to determine what treatment or correc-
tion shall be provided for a child or the agency  to be employed for
that purpose.

History:   1993 a. 27 s. 370.

253.05 Federal  funds.   The department shall use sufficient
funds from the appropriation under s. 20.435 (1) (a) for the promo-
tion of the welfare and hygiene of maternity and infancy to match
federal funds received by the state.

History:   1993 a. 27 s. 371.

253.06 State supplemental food program for women,
infants  and children.   From the appropriation under s. 20.435
(1) (em), the department shall supplement the provision of supple-
mental foods, nutrition education and other services, including
nutritional counseling, to low−income women, infants and chil-
dren who meet the eligibility criteria under the federal special sup-
plemental food program for women, infants and children autho-
rized under 42 USC 1786.  To the extent that funds are available
under this section and to the extent that funds are available under
42 USC 1786, the department shall provide the supplemental
food, nutrition education and other services authorized under this
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section and shall administer that provision in every county.  The
department may enter into contracts for this purpose.

History:   1985 a. 29; 1987 a. 27; 1989 a 31; 1993 a. 27 s. 373; Stats. 1993 s. 253.06;
1995 a. 407.

253.07 Family  planning.   (1) DEFINITIONS.  In this section:
(a)  “Family planning” means voluntary action by individuals

to prevent or aid conception but does not include the performance,
promotion or encouragement of voluntary termination of preg-
nancy.

(b)  “Family planning services” mean counseling by trained
personnel regarding family planning; distribution of information
relating to family planning; and referral to licensed physicians or
local health departments for consultation, examination, medical
treatment and prescriptions for the purpose of family planning,
but does not include the performance of voluntary termination of
pregnancy.

(2) DEPARTMENT’S DUTIES.  (a)  The department shall provide
for delivery of family planning services throughout the state by
developing and by annually reviewing and updating a state plan
for community−based family planning programs.

(b)  The department shall allocate state and federal family plan-
ning funds under its control in a manner which will promote the
development and maintenance of an integrated system of commu-
nity health services.  It shall maximize the use of existing commu-
nity family planning services by encouraging local contractual
arrangements.

(c)  The department shall coordinate the delivery of family
planning services by allocating family planning funds in a manner
which maximizes coordination between the agencies.

(d)  The department shall encourage maximum coordination of
family planning services between county social services depart-
ments, family planning agencies and local health departments to
maximize the use of health, social service and welfare resources.

(e)  The department shall promulgate all rules necessary to
implement and administer this section.

(3) INDIVIDUAL  RIGHTS, MEDICAL PRIVILEGE.  (a)  The request
of any person for family planning services or his or her refusal to
accept any service shall in no way affect the right of the person to
receive public assistance, public health services or any other pub-
lic service.  Nothing in this section may abridge the right of the
individual to make decisions concerning family planning, nor
may any individual be required to state his or her reason for refus-
ing any offer of family planning services.

(b)  Any employe of the agencies engaged in the administration
of the provisions of this section may refuse to accept the duty of
offering family planning services to the extent that the duty is con-
trary to his or her personal beliefs.  A refusal may not be grounds
for dismissal, suspension, demotion, or any other discrimination
in employment. The directors or supervisors of the agencies shall
reassign the duties of employes in order to carry out the provisions
of this section.

(c)  All information gathered by any agency, entity or person
conducting programs in family planning, other than statistical
information compiled without reference to the identity of any
individual or other information which the individual allows to be
released through his or her informed consent, shall be considered
a confidential medical record.

(4) FAMILY  PLANNING SERVICES.  From the appropriation under
s. 20.435 (1) (f), the department shall allocate funds in the follow-
ing amounts, for the following services:

(a)  For each fiscal year, $225,000 to establish and maintain 2
city−based clinics for delivery of family planning services under
this section, in the cities of Milwaukee, Racine or Kenosha.

(b)  For each fiscal year, $67,500 to subsidize the provision by
family planning agencies under this section of papanicolaou tests
to individuals with low income.  In this paragraph, “low income”

means adjusted gross income that is less than 200% of the poverty
line established under 42 USC 9902 (2).

(c)  For each fiscal year, $54,000 to subsidize the provision by
family planning agencies under this section of follow−up cancer
screening.

(d)  For each fiscal year, $31,500 as grants to applying family
planning agencies under this section for employment in commu-
nities of licensed registered nurses, licensed practical nurses, cer-
tified nurse−midwives or certified physician assistants who are
members of a racial minority.

(e)  For each fiscal year, $36,000 to initiate, in areas of high
incidence of the disease chlamydia, education and outreach pro-
grams to locate, educate and treat individuals at high risk of con-
tracting the disease chlamydia and their partners.

History:   1977 c. 418; 1979 c. 89; 1991 a. 39 s. 3695; 1993 a. 27 s. 379; Stats. 1993
s. 253.07; 1993 a. 105, s. 13.

Toward greater reproductive freedom:  Wisconsin’s new family planning act.  1979
WLR 509.

253.08 Pregnancy  counseling services.   The department
shall make grants from the appropriation under s. 20.435 (1) (eg)
to individuals and organizations to provide pregnancy counseling
services.  For a program to be eligible under this section, an appli-
cant must demonstrate that moneys provided in a grant under s.
20.435 (1) (eg) will not be used to perform an abortion.

History:   1985 a. 29; 1993 a. 27 s. 377; Stats. 1993 s. 253.08.

253.085 Outreach  to low−income pregnant  women.
(1) The department shall conduct an outreach program to make
low−income pregnant women aware of the importance of early
prenatal health care and of the availability of medical assistance
benefits under subch. IV of ch. 49 and other types of funding for
prenatal care, to refer women to prenatal care services in the com-
munity and to make follow−up contacts with women referred to
prenatal care services.

(2) In addition to the amounts appropriated under s. 20.435 (1)
(ev), the department shall allocate $250,000 for each fiscal year
from moneys received under the maternal and child health ser-
vices block grant program, 42 USC 701 to 709, for the outreach
program under this section.

History:   1987 a. 399; 1991 a. 39; 1993 a. 27 s. 47; Stats. 1993 s. 253.085; 1995
a. 27.

253.09 Abortion  refused; no liability; no discrimina -
tion.   (1) No hospital shall be required to admit any patient or to
allow the use of the hospital facilities for the purpose of perform-
ing a sterilization procedure or removing a human embryo or
fetus.  A physician or any other person who is a member of or asso-
ciated with the staff of a hospital, or any employe of a hospital in
which such a procedure has been authorized, who shall state in
writing his or her objection to the performance of or providing
assistance to such a procedure on moral or religious grounds shall
not be required to participate in such medical procedure, and the
refusal of any such person to participate therein shall not form the
basis of any claim for damages on account of such refusal or for
any disciplinary or recriminatory action against such person.

(2) No hospital or employe of any hospital shall be liable for
any civil damages resulting from a refusal to perform sterilization
procedures or remove a human embryo or fetus from a person, if
such refusal is based on religious or moral precepts.

(3) No hospital, school or employer may discriminate against
any person with regard to admission, hiring or firing, tenure, term,
condition or privilege of employment, student status or staff status
on the ground that the person refuses to recommend, aid or per-
form procedures for sterilization or the removal of a human
embryo or fetus, if the refusal is based on religious or moral pre-
cepts.

(4) The receipt of any grant, contract, loan or loan guarantee
under any state or federal law does not authorize any court or any
public official or other public authority to require:
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(a)  Such individual to perform or assist in the performance of
any sterilization procedure or removal of a human embryo or fetus
if  the individual’s performance or assistance in the performance
of such a procedure would be contrary to the individual’s religious
beliefs or moral convictions; or

(b)  Such entity to:
1.  Make its facilities available for the performance of any ster-

ilization procedure or removal of a human embryo or fetus if the
performance of such a procedure in such facilities is prohibited by
the entity on the basis of religious beliefs or moral convictions; or

2.  Provide any personnel for the performance or assistance in
the performance of any sterilization procedure or assistance if the
performance or assistance in the performance of such procedure
or the removal of a human embryo or fetus by such personnel
would be contrary to the religious beliefs or moral convictions of
such personnel.

History:   1973 c. 159; Stats. 1973 s. 140.275; 1973 c. 336 s. 54; Stats. 1973 s.
140.42; 1979 c. 34; 1993 a. 27 s. 222; Stats. 1993 s. 253.09; 1993 a. 482.

253.10 Voluntary  and informed  consent for abortions.
(1)  LEGISLATIVE FINDINGS AND INTENT.  (a)  The legislature finds
that:

1.  Many women now seek or are encouraged to undergo elec-
tive abortions without full knowledge of the medical and psycho-
logical risks of abortion, development of the unborn child or of
alternatives to abortion.  An abortion decision is often made under
stressful circumstances.

2.  The knowledgeable exercise of a woman’s decision to have
an elective abortion depends on the extent to which the woman
receives sufficient information to make a voluntary and informed
choice between 2 alternatives of great consequence:  carrying a
child to birth or undergoing an abortion.

3.  The U.S. supreme court has stated:  “In attempting to
ensure that a woman apprehend the full consequences of her deci-
sion, the State furthers the legitimate purpose of reducing the risk
that a woman may elect an abortion, only to discover later, with
devastating psychological consequences, that her decision was
not fully informed.”   Planned Parenthood of Southeastern Penn-
sylvania v. Casey, 112 U.S. 2791, 2823 (1992).

4.  It is essential to the psychological and physical well−being
of a woman considering an elective abortion that she receive com-
plete and accurate information on all options available to her in
dealing with her pregnancy.

5.  The vast majority of elective abortions in this state are per-
formed in clinics that are devoted solely to providing abortions
and family planning services.  Women who seek elective abor-
tions at these facilities normally do not   have   a  prior   patient−
physician relationship with the physician who is to perform or
induce the abortion, normally do not return to the facility for post−
operative care and normally do not continue a patient−physician
relationship with the physician who performed or induced the
abortion.  In most instances, the woman’s only actual contact with
the physician occurs simultaneously with the abortion procedure,
with little opportunity to receive personal counseling by the physi-
cian concerning her decision.  Because of this, certain safeguards
are necessary to protect a woman’s right to know.

6.  A reasonable waiting period is critical to ensure that a
woman has the fullest opportunity to give her voluntary and
informed consent before she elects to undergo an abortion.

(b)  It is the intent of the legislature in enacting this section to
further the important and compelling state interests in all of the
following:

1.  Protecting the life and health of the woman subject to an
elective abortion and, to the extent constitutionally permissible,
the life of her unborn child.

2.  Fostering the development of standards of professional
conduct in the practice of abortion.

3.  Ensuring that prior to the performance or inducement of an
elective abortion, the woman considering an elective abortion

receive personal counseling by the physician and be given a full
range of information regarding her pregnancy, her unborn child,
the abortion, the medical and psychological risks of abortion and
available alternatives to the abortion.

4.  Ensuring that a woman who decides to have an elective
abortion gives her voluntary and informed consent to the abortion
procedure.

(2) DEFINITIONS.  In this section:
(a)  “Abortion” means the use of an instrument, medicine, drug

or other substance or device with intent to terminate the pregnancy
of a woman known to be pregnant or for whom there is reason to
believe that she may be pregnant and with intent other than to
increase the probability of a live birth, to preserve the life or health
of the infant after live birth or to remove a dead fetus.

(b)  “Agency” means a private nonprofit organization or a
county department under s. 46.215, 46.22 or 46.23.

(c)  “Disability” means a physical or mental impairment that
substantially limits one or more major life activities, a record of
having such an impairment or being regarded as having such an
impairment.  “Disability” includes any physical disability or
developmental disability, as defined in s. 51.01 (5) (a).

(d)  “Medical emergency” means a condition, in a physician’s
reasonable medical judgment, that so complicates the medical
condition of a pregnant woman as to necessitate the immediate
abortion of her pregnancy to avert her death or for which a
24−hour delay in performance or inducement of an abortion will
create serious risk of substantial and irreversible impairment of
one or more of the woman’s major bodily functions.

(e)  “Probable gestational age of the unborn child” means the
number of weeks that have elapsed from the probable time of fer-
tilization of a woman’s ovum, based on the information provided
by the woman as to the time of her last menstrual period, her medi-
cal history, a physical examination performed by the physician
who is to perform or induce the abortion or by any other qualified
physician and any appropriate laboratory tests performed on her.

(f)  “Qualified person assisting the physician” means a social
worker certified under ch. 457, a registered nurse or a physician
assistant to whom a physician who is to perform or induce an abor-
tion has delegated the responsibility, as the physician’s agent, for
providing the information required under sub. (3) (c) 2.

(g)  “Qualified physician” means a physician who by training
or experience is qualified to provide the information required
under sub. (3) (c) 1.

(h)  “Viability” has the meaning given in s. 940.15 (1).
(3) VOLUNTARY AND INFORMED CONSENT.  (a)   Generally.  An

abortion may not be performed or induced unless the woman upon
whom the abortion is to be performed or induced has and, if the
woman is a minor and s. 48.375 (4) (a) 2. does not apply, the indi-
vidual who also gives consent under s. 48.375 (4) (a) 1. have given
voluntary and informed written consent under the requirements of
this section.

(b)  Voluntary consent.  Consent under this section to an abor-
tion is voluntary only if the consent is given freely and without
coercion by any person.

(c)  Informed consent.  Except if a medical emergency exists,
a woman’s consent to an abortion is informed only if all of the fol-
lowing first take place:

1.  Except as provided in sub. (3m), at least 24 hours before
the abortion is to be performed or induced, the physician who is
to perform or induce the abortion or any other qualified physician
has, in person, orally informed the woman of all of the following:

a.  Whether or not, according to the reasonable medical judg-
ment of the physician, the woman is pregnant.

b.  The probable gestational age of the unborn child at the time
that the information is provided.  The physician or other qualified
physician shall also provide this information to the woman in writ-
ing at this time.
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c.  The particular medical risks, if any, associated with the
woman’s pregnancy.

d.  The probable anatomical and physiological characteristics
of the woman’s unborn child at the time the information is given.

e.  The details of the medical or surgical method that would be
used in performing or inducing the abortion.

f.  The medical risks associated with the particular abortion
procedure that would be used, including the risks of infection,
psychological trauma, hemorrhage, endometritis, perforated
uterus, incomplete abortion, failed abortion, danger to subsequent
pregnancies and infertility.

g.  That fetal ultrasound imaging and auscultation of fetal
heart tone services are available that enable a pregnant woman to
view the image or hear the heartbeat of her unborn child.  In so
informing the woman and describing these services, the physician
shall advise the woman as to how she may obtain these services
if  she desires to do so.

h.  The recommended general medical instructions for the
woman to follow after an abortion to enhance her safe recovery
and the name and telephone number of a physician to call if com-
plications arise after the abortion.

i.  If, in the reasonable medical judgment of the physician, the
woman’s unborn child has reached viability, that the physician
who is to perform or induce the abortion is required to take all
steps necessary under s. 940.15 to preserve and maintain the life
and health of the child.

j.  Any other information that a reasonable patient would con-
sider material and relevant to a decision of whether or not to carry
a child to birth or to undergo an abortion.

k.  That the woman may withdraw her consent to have an abor-
tion at any time before the abortion is performed or induced.

L.  That, except as provided in sub. (3m), the woman is not
required to pay any amount for performance or inducement of the
abortion until at least 24 hours have elapsed after the requirements
of this paragraph are met.

2.  Except as provided in sub. (3m), at least 24 hours before
the abortion is to be performed or induced, the physician who is
to perform or induce the abortion, a qualified person assisting the
physician or another qualified physician has, in person, orally
informed the woman of all of the following:

a.  That benefits under the medical assistance program may be
available for prenatal care, childbirth and neonatal care.

b.  That the father of the unborn child is liable for assistance
in the support of the woman’s child, if born, even if the father has
offered to pay for the abortion.

c.  That the woman has a legal right to continue her pregnancy
and to keep the child, place the child in foster care, place the child
with a relative for adoption or petition the court for placement of
the child for adoption in the home of a person who is not a relative.

d.  That the woman has the right to receive and review the
printed materials described in par. (d).  The physician or qualified
person assisting the physician shall physically give the materials
to the woman and shall, in person, orally inform her that the mate-
rials are free of charge, have been provided by the state and
describe the unborn child and list agencies that offer alternatives
to abortion and shall provide her with the current updated copies
of the printed materials free of charge.

e.  If the woman has received a diagnosis of disability for her
unborn child, that the printed materials described in par. (d) con-
tain information on community−based services and financial
assistance programs for children with disabilities and their fami-
lies, information on support groups for people with disabilities
and parents of children with disabilities and information on adop-
tion of children with special needs.

f.  If the woman asserts that her pregnancy is the result of
sexual assault or incest, that the printed materials described in par.
(d) contain information on counseling services and support
groups for victims of sexual assault and incest and legal protec-

tions available to the woman and her child if she wishes to oppose
establishment of paternity or to terminate the father’s parental
rights.

g.  The availability of public and private agencies and services
to provide the woman with birth control information, including
natural family planning information.

3.  The information that is required under subds. 1. and 2. is
provided to the woman in an individual setting that protects her
privacy, maintains the confidentiality of her decision and ensures
that the information she receives focuses on her individual cir-
cumstances.  This subdivision may not be construed to prevent the
woman from having a family member, or any other person of her
choice, present during her private counseling.

4.  Whoever provides the information that is required under
subd. 1. or 2., or both, provides adequate opportunity for the
woman to ask questions, including questions concerning the preg-
nancy, her unborn child, abortion, foster care and adoption, and
provides the information that is requested or indicates to the
woman where she can obtain the information.

5.  The woman certifies in writing on a form that the depart-
ment shall provide, prior to performance or inducement of the
abortion, that the information that is required under subds. 1. and
2. has been provided to her in the manner specified in subd. 3., that
she has been offered the information described in par. (d) and that
all of her questions, as specified under subd. 4., have been
answered in a satisfactory manner.  The physician who is to per-
form or induce the abortion or the qualified person assisting the
physician shall write on the certification form the name of the phy-
sician who is to perform or induce the abortion.  The woman shall
indicate on the certification form who provided the information to
her and when it was provided.

6.  Prior to the performance or the inducement of the abortion,
the physician who is to perform or induce the abortion or the quali-
fied person assisting the physician receives the written certifica-
tion that is required under subd. 5.  The physician or qualified per-
son assisting the physician shall place the certification in the
woman’s medical record and shall provide the woman with a copy
of the certification.

7.  If the woman considering an abortion is a minor, unless s.
48.375 (4) (a) 2. applies, the requirements to provide information
to the woman under subds. 1. to 6. apply to also require provision
of the information to the individual whose consent is also required
under s. 48.375 (4) (a) 1.  If the woman considering an abortion
has been adjudicated incompetent under ch. 880, the requirements
to provide information to the woman under subds. 1. to 6. apply
to also require provision of the information to the person
appointed as the woman’s guardian.

(cm)  List upon request.  Upon request of the woman receiving
information under par. (c), the physician who is to perform or
induce the abortion, a qualified person assisting the physician or
another qualified physician shall provide the woman with the list
distributed under s. 46.245 (2) by a county department.  The list
shall specify public and private agencies and services that are
available to provide the woman with birth control information,
including natural family planning information.

(d)  Printed information.  By the date that is 60 days after May
16, 1996, the department shall cause to be published in English,
Spanish, and other languages spoken by a significant number of
state residents, as determined by the department, materials that are
in an easily comprehensible format and are printed in type of not
less than 12−point size.  The department shall distribute a reason-
ably adequate number of the materials to county departments as
specified under s. 46.245 (1) and upon request, annually review
the materials for accuracy and exercise reasonable diligence in
providing materials that are accurate and current.  The department
may charge a fee not to exceed the actual cost of the preparation
and distribution of the materials.  The materials shall be all of the
following:
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1.  Geographically indexed materials that are designed to
inform a woman about public and private agencies, including
adoption agencies, and services that are available to provide ultra-
sound imaging services, to assist her if she has received a diagno-
sis that her unborn child has a disability or if her pregnancy is the
result of sexual assault or incest and to assist her through preg-
nancy, upon childbirth and while the child is dependent.  The
materials shall include a comprehensive list of the agencies avail-
able, a description of the services that they offer and a description
of the manner in which they may be contacted, including tele-
phone numbers and addresses, or, at the option of the department,
the materials shall include a toll−free, 24−hour telephone number
that may be called to obtain an oral listing of available agencies
and services in the locality of the caller and a description of the ser-
vices that the agencies offer and the manner in which they may be
contacted.  The materials shall provide information on the availa-
bility  of governmentally funded programs that serve pregnant
women and children.  Services identified for the woman shall
include aid to families with dependent children under s. 49.19,
medical assistance for pregnant women and children under s.
49.47 (4) (am), the job opportunities and basic skills program
under s. 49.193, the availability of family or medical leave under
s. 103.10, child care services, child support laws and programs
and the credit for expenses for household and dependent care and
services necessary for gainful employment under section 21 of the
internal revenue code.  The materials shall state that it is unlawful
for any person to coerce a woman to undergo an abortion, that any
physician who performs or induces an abortion without obtaining
the woman’s voluntary and informed consent is liable to her for
damages in a civil action and is subject to a civil penalty, that the
father of a child is liable for assistance in the support of the child,
even in instances in which the father has offered to pay for an abor-
tion, and that adoptive parents may pay the costs of prenatal care,
childbirth and neonatal care.  The materials shall include informa-
tion, for a woman whose pregnancy is the result of sexual assault
or incest, on legal protections available to the woman and her child
if  she wishes to oppose establishment of paternity or to terminate
the father’s parental rights.  The materials shall state that fetal
ultrasound imaging and auscultation of fetal heart tone services
are obtainable by pregnant women who wish to use them and shall
describe the services.

2.  Materials, including photographs, pictures or drawings,
that are designed to inform the woman of the probable anatomical
and physiological characteristics of the unborn child at 2−week
gestational increments for the first 16 weeks of her pregnancy and
at 4−week gestational increments from the 17th week of the preg-
nancy to full term, including any relevant information regarding
the time at which the unborn child could possibly be viable.  The
pictures or drawings must contain the dimensions of the unborn
child and must be realistic and appropriate for the stage of preg-
nancy depicted.  The materials shall be objective, nonjudgmental
and designed to convey only accurate scientific information about
the unborn child at the various gestational ages, including appear-
ance, mobility, brain and heart activity and function, tactile sensi-
tivity  and the presence of internal organs and external members.
The materials shall also contain objective, accurate information
describing the methods of abortion procedures commonly
employed, the medical and psychological risks commonly associ-
ated with each such procedure, including the risks of infection,
psychological trauma, hemorrhage, endometritis, perforated
uterus, incomplete abortion, failed abortion, danger to subsequent
pregnancies and infertility, and the medical risks commonly asso-
ciated with carrying a child to birth.

3.  A certification form for use under par. (c) 5. that lists, in a
check−off format, all of the information required to be provided
under that subdivision.

(e)  Requirement to obtain materials.  A physician who intends
to perform or induce an abortion or another qualified physician,
who reasonably believes that he or she might have a patient for
whom the information under par. (d) is required to be given, shall

request a reasonably adequate number of the materials that are
described under par. (d) from the department under par. (d) or from
a county department as specified under s. 46.245 (1).

(f)  Medical emergency.  If a medical emergency exists, the
physician who is to perform or induce the abortion necessitated by
the medical emergency shall inform the woman, prior to the abor-
tion if possible, of the medical indications supporting the physi-
cian’s reasonable medical judgment that an immediate abortion is
necessary to avert her death or that a 24−hour delay in perfor-
mance or inducement of an abortion will create a serious risk of
substantial and irreversible impairment of one or more of the
woman’s major bodily functions.  If possible, the physician shall
obtain the woman’s written consent prior to the abortion.  The
physician shall certify these medical indications in writing and
place the certification in the woman’s medical record.

(g)  Presumptions.  Satisfaction of the conditions required
under par. (c) creates a rebuttable presumption that the woman’s
consent and, if the woman is a minor and if s. 48.375 (4) (a) 2. does
not apply, the consent of the individual who also gives consent
under s. 48.375 (4) (a) 1. to an abortion is informed.  The presump-
tion of informed consent may be overcome by a preponderance of
evidence that establishes that the consent was obtained through
fraud, negligence, deception, misrepresentation or omission of a
material fact.  There is no presumption that consent to an abortion
is voluntary.

(3m) PREGNANCY AS THE RESULT OF SEXUAL ASSAULT OR

INCEST.  (a)  A woman seeking an abortion may waive the 24−hour
period required under sub. (3) (c) 1. (intro.) and L. and 2. (intro.)
if  all of the following are first done:

1.  The woman alleges that the pregnancy is the result of
sexual assault under s. 940.225 (1), (2) or (3) and states that a
report alleging the sexual assault has been made to law enforce-
ment authorities.

2.  Whoever provides the information that is required under
sub. (3) (c) 1. or 2., or both, confirms with law enforcement
authorities that a report on behalf of the woman about the sexual
assault has been made to law enforcement authorities, makes a
notation to this effect and places the notation in the woman’s med-
ical record.

(b)  The 24−hour period required under sub. (3) (c) 1. (intro.)
and L. and 2. (intro.) is reduced to at least 2 hours if all of the fol-
lowing are first done:

1.  The woman alleges that the pregnancy is the result of incest
under s. 948.06 (1) and states that a report alleging the incest has
been made to law enforcement authorities.

2.  Whoever provides the information that is required under
sub. (3) (c) 1. or 2., or both, confirms with law enforcement
authorities that a report on behalf of the woman about the incest
has been made to law enforcement authorities, makes a notation
to this effect and places the notation in the woman’s medical
record.

(c)  Upon receipt by the law enforcement authorities of a
request for confirmation under par. (a) 2. or (b) 2., and after rea-
sonable verification of the identity of the woman and her consent
to release of the information, the law enforcement authorities shall
confirm whether or not the report has been made.  No record of a
request or confirmation made under this paragraph may be dis-
closed by the law enforcement authorities.

(4) HOTLINE.  The department may maintain a toll−free tele-
phone number that is available 24 hours each day, to provide the
materials specified in sub. (3) (d) 1.

(5) PENALTY.  Any person who violates sub. (3) or (3m) (a) 2.
or (b) 2. shall be required to forfeit not less than $1,000 nor more
than $10,000.

(6) CIVIL  REMEDIES.  (a)  A person who violates sub. (3) or (3m)
(a) 2. or (b) 2. is liable to the woman on or for whom the abortion
was performed or induced for damages arising out of the perfor-
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mance or inducement of the abortion, including damages for per-
sonal injury and emotional and psychological distress.

(b)  A person who has been awarded damages under par. (a)
shall, in addition to any damages awarded under par. (a), be
entitled to not less than $1,000 nor more than $10,000 in punitive
damages for a violation that satisfies a standard under s. 895.85
(3).

(c)  A conviction under sub. (5) is not a condition precedent to
bringing an action, obtaining a judgment or collecting the judg-
ment under this subsection.

(d)  Notwithstanding s. 814.04 (1), a person who recovers dam-
ages under par. (a) or (b) may also recover reasonable attorney
fees incurred in connection with the action.

(e)  A contract is not a defense to an action under this subsec-
tion.

(f)  Nothing in this subsection limits the common law rights of
a person that are not in conflict with sub. (3).

(7) AFFIRMATIVE DEFENSE.  No person is liable under sub. (5)
or (6) or under s. 441.07 (1) (f) or 457.26 (2) (gm) for failure under
sub. (3) (c) 2. d. to provide the printed materials described in sub.
(3) (d) to a woman or for failure under sub. (3) (c) 2. d., e. or f. to
describe the contents of the printed materials if the person has
made a reasonably diligent effort to obtain the printed materials
under sub. (3) (e) and s. 46.245 (1) and the department and the
county department under s. 46.215, 46.22 or 46.23 have not made
the printed materials available at the time that the person is
required to give them to the woman.

(8) CONSTRUCTION.  Nothing in this section may be construed
as creating or recognizing a right to abortion or as making lawful
an abortion that is otherwise unlawful.

History:   1985 a. 56, 176; 1991 a. 263; 1993 a. 27 s. 378; Stats. 1993 s. 253.10;
1995 a. 309.

Discussion of state parental notification provisions.  Hodgson v. Minnesota, 497
US 417, 111 LEd 2d 344 (1990) and Ohio v. Akron Reprod. Health Center, 497 US
502, 111 LEd 2d 405 (1990).

253.11 Infant  blindness.   (1) For the prevention of ophthal-
mia neonatorum or infant blindness the attending physician or
midwife shall use a prophylactic agent approved by the depart-
ment.

(2) In a confinement not attended by a physician or nurse−
midwife, if one or both eyes of an infant become inflamed, swol-
len and red or show an unnatural discharge at any time within 2
weeks after birth, the nurse, parents, or other person in charge shall
report the facts in writing within 6 hours to the local health officer
who shall immediately warn the person of the danger.  The local
health officer shall employ at the expense of the local health
department a competent physician to examine and treat the case.

(3) Any person who violates this section may be required to
forfeit not more than $1,000.

History:   1979 c. 221; 1987 a. 332; 1993 a. 27 s. 314; Stats. 1993 s. 253.11.

253.12 Birth  and developmental outcome  monitoring
program.   (1) DEFINITIONS.  In this section:

(a)  “Adverse neonatal outcome” means one of the following
resulting to an infant at birth or in the first month following birth:

1.  Birth weight of less than 2,500 grams.
2.  A condition of a chronic nature, including central nervous

system hemorrhage or infection of the central nervous system,
which may result in a need for long−term care.

3.  An apgar score of 3 or less at 5 minutes following birth.
(b)  “Apgar score” means a numerical expression of the condi-

tion of a newborn infant which is the sum of points achieved after
assessing the infant’s heart rate, respiratory effort, muscle tone,
reflex irritability and color.

(c)  “Birth defect” means one or more of the following condi-
tions resulting to an infant or child:

1.  A structural deformation.
2.  A developmental malformation.

3.  A genetic, inherited or biochemical disease.
(d)  “Developmental disability” has the meaning specified

under s. 51.01 (5) (a).
(e)  “Infant or child” means a human from birth to the age of

6 years.
(g)  “Other severe disability” means a severe sensory impair-

ment, severe physical handicap or developmental delay that
results from injury, infection or disease, is chronic in nature and
requires long−term care.

(2) REPORTING.  (a)  Beginning on April 29, 1992, the persons
specified in par. (b) shall report all of the following to the depart-
ment:

1.  The appearance of the condition, within 90 days after a
physician first makes a diagnosis or confirms a suspected diagno-
sis or a nurse knows or suspects that the infant or child has the con-
dition.

2.  Information which disputes, augments or clarifies the phy-
sician’s diagnosis or the nurse’s knowledge or suspicion under
subd. 1., within 90 days after receipt of the information.

(b)  The persons required to report under par. (a) are the follow-
ing:

1.  A physician licensed under ch. 448, regardless of whether
he or she is the primary treating physician for an infant or child or
is a consulting physician to whom the infant or child is referred by
the primary treating physician, who is the first physician to make
a diagnosis or confirm a suspected diagnosis that the infant or
child has a condition resulting from an adverse neonatal outcome,
a birth defect or a developmental disability or other severe disabil-
ity.

2.  If no physician licensed under ch. 448 has treated an infant
or child, a nurse registered, permitted or licensed under ch. 441
who knows or suspects with reasonable medical certainty that an
infant or child visited by the nurse has a condition resulting from
an adverse neonatal outcome, a birth defect or a developmental
disability or other severe disability.

(3) DEPARTMENTAL POWERS AND DUTIES.  From the appropria-
tions under s. 20.435 (1) (md) and (8) (n), the department shall per-
form all of the following for the program under this section:

(a)  Develop and implement a system for the collection, updat-
ing and analysis of information reported under sub. (2), including
the publication and distribution of report forms.

(b)  Disseminate data and information, publish an annual
report, submit the report annually to the chief clerk of each house
of the legislature for distribution to the appropriate standing com-
mittees under s. 13.172 (3) and provide county−specific informa-
tion to counties in this state on the results of information collected
under sub. (2).

(c)  Coordinate data dissemination activities of the department
with those of the division for learning support, equity and advo-
cacy in the department of education with respect to the informa-
tion collected under sub. (2).

NOTE:  Par. (c) is shown as amended eff. 1−1−96 by 1995 Wis. Act 27.  The
treatment by Act 27 was held unconstitutional and declared void by the Supreme
Court  in Thompson v. Craney, case no. 95−2168−OA.  Prior to Act 27 it read:

(c)  Coordinate data dissemination activities of the department with those of
the division for learning support, equity and advocacy in the department of  pub-
lic instruction with r espect to the information collected under sub. (2).

(4) RULE−MAKING  AUTHORITY.  (a)  The department, following
consultation with the early intervention interagency coordinating
council, shall promulgate rules:

1.  To define a condition requiring report under sub. (2).
2.  To determine form content and format and procedures nec-

essary for submittal to the department of a report under sub. (2).
(b)  The department may promulgate rules specifying the types

of information and the conditions under which that information
may be released under sub. (5) (a).

(5) CONFIDENTIALITY.   (a)  The department may not release
information specifically identifying an infant or child that is
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obtained from reports under sub. (2), except the following, under
the following conditions:

1.  To the parent or guardian of an infant or child for whom a
report is made under sub. (2), upon receipt of a written request
from the parent or guardian.

2.  To a local health officer, under sub. (6).
3.  To the division for learning support, equity and advocacy

in the department of education, upon request, the name and
address of an infant or child for whom a report is made under sub.
(2) and other information necessary to aid the division in provid-
ing services to the infant or child.  The department shall notify the
parent or guardian of an infant or child about whom information
is released under this subdivision, of the release.  The division for
learning support, equity and advocacy in the department of educa-
tion may disclose information received under this paragraph only
as necessary to provide services to the infant or child.

NOTE:  Subd. 3. is shown as amended eff. 1−1−96 by 1995 Wis. Act 27.  The
treatment by Act 27 was held unconstitutional and declared void by the Supreme
Court  in Thompson v. Craney, case no. 95−2168−OA.  Prior to Act 27 it read:

3.  To the division for learning support, equity and advocacy in the depart-
ment of public instruction, upon request, the name and address of an infant or
child for whom a report is made under sub. (2) and other information necessary
to aid the division in providing services to the infant or child.  The department
shall notify the parent or guardian of an infant or child about whom information
is released under this subdivision, of the release.  The division for learning sup-
port, equity and advocacy in the department of public instruction may disclose
information  received under this paragraph only as necessary to provide services
to the infant or child.

4.  To a physician or nurse reporting under sub. (2), for the pur-
pose of verification of information reported by the physician or
nurse.

5.  To a representative of a federal or state agency, upon writ-
ten request, information necessary to perform a legally authorized
function of that agency, including investigation of causes, mortal-
ity, methods of prevention, treatment or care of birth defects, asso-
ciated diseases or disabilities, except that the information may not
include the name or address of an infant or child with a condition
reported under sub. (2).  The department shall notify the parent or
guardian of an infant or child about whom information is released
under this subdivision, of the release.  The representative of the
federal or state agency may disclose information received under
this paragraph only as necessary to perform the legally authorized
function of that agency for which the information was requested.

6.  To any person who has the informed, written consent of the
parent or guardian of an infant or child with a condition reported
under sub. (2), any information concerning that infant or child,
solely for the purpose of research in accordance with rules pro-
mulgated by the department.

(b)  The department shall, not more than 10 years from the date
of receipt of a report under sub. (2), delete from any file of the
department the name of an infant or child that is contained in the
report.

(6) LOCAL HEALTH OFFICER ACCESS TO INFORMATION.  (a)  If a
local health officer submits to the department a written request for
receipt of information submitted under sub. (2), the department
shall forward to the local health officer an abstract of information
received for an infant or child for whom the parent or guardian has
provided informed, written consent to a release of the information
and who resides in the area of jurisdiction of the local health offi-
cer.

(b)  The local health officer may disclose information in the
abstract under par. (a) only as necessary to aid that local health
officer in rendering or coordinating follow−up care for the infant
or child or for conducting a health, demographic or epidemiologic
investigation.  The local health officer shall destroy all informa-
tion obtained under par. (a) no later than 365 days after he or she
receives it, except that this requirement does not apply to informa-
tion, including individual medical records, obtained by the local
health officer subsequent to his or her receipt of information under
par. (a).

(c)  The written request submitted under par. (a) is invalid after
December 31 of the year in which the department receives it.

(7) EXCEPTION.  Nothing in this section authorizes or requires
the administration of a physical examination or medical care or
treatment to an infant or child if the parent or legal guardian of the
infant or child objects on the ground that the examination or care
or treatment conflicts with his or her religious tenets or practices.

(8) ADMISSIBILITY  OF INFORMATION AS EVIDENCE.  Information
collected under this section is not admissible as evidence in any
legal action or proceeding before any court, tribunal, board,
agency, person or for the purpose of determining insurability,
except for the purpose of enforcing this section.

History:   1987 a. 371; 1991 a. 178; 1993 a. 27 ss. 347, 349; Stats. 1993 s. 253.12;
1993 a. 335; 1995 a. 27 s. 9145 (1); 1995 a. 417.

253.13 Tests for congenital disorders.   (1) BLOOD TESTS.
The attending physician or nurse certified under s. 441.15 shall
cause every infant born in each hospital or maternity home, prior
to its discharge therefrom, to be subjected to blood tests for con-
genital and metabolic disorders, as specified in rules promulgated
by the department.  If the infant is born elsewhere than in a hospital
or maternity home, the attending physician, nurse certified under
s. 441.15 or birth attendant who attended the birth shall cause the
infant, within one week of birth, to be subjected to these blood
tests.

(1m) URINE TESTS.  The department may establish a urine test
program to test infants for causes of congenital disorders.  The
state laboratory of hygiene board may establish the methods of
obtaining urine specimens and testing such specimens, and may
develop materials for use in the tests.  No person may be required
to participate in programs developed under this subsection.

(2) TESTS; DIAGNOSTIC, DIETARY AND FOLLOW−UP COUNSELING

PROGRAM; FEES.  The department shall contract with the state labo-
ratory of hygiene to perform the tests specified under this section
and to furnish materials for use in the tests.  The department shall
provide necessary diagnostic services, special dietary treatment
as prescribed by a physician for a patient with a congenital disor-
der as identified by tests under sub. (1) or (1m) and follow−up
counseling for the patient and his or her family.  The state labora-
tory of hygiene board, on behalf of the department, shall impose
a fee for tests performed under this section sufficient to pay for ser-
vices provided under the contract and shall include as part of this
fee and pay to the department an amount the department deter-
mines is sufficient to fund the provision of diagnostic and counsel-
ing services, special dietary treatment and periodic evaluation of
infant screening programs under this section.

(3) EXCEPTIONS.  This section shall not apply if the parents or
legal guardian of the child object thereto on the grounds that the
test conflicts with their religious tenets and practices.  No tests
may be performed under sub. (1) or (1m) unless the parents or
legal guardian are fully informed of the  purposes of testing under
this section and have been given reasonable opportunity to object
as authorized in this subsection  or in sub. (1m) to such tests.

(4) CONFIDENTIALITY  OF TESTS AND RELATED INFORMATION.

The state laboratory of hygiene shall provide the test results to the
physician, who shall advise the parents or legal guardian of the
results.  No information obtained under this section from the par-
ents or guardian or from specimens from the infant may be dis-
closed except for use in statistical data compiled by the depart-
ment without reference to the identity of any individual and except
as provided in s. 146.82 (2).  The state laboratory of hygiene board
shall provide to the department the names and addresses of parents
of infants who have positive test results.

(5) RELATED SERVICES.  The department shall disseminate
information to families whose children suffer from congenital dis-
orders and to women of child−bearing age with a history of con-
genital disorders concerning the need for and availability of
follow−up counseling and special dietary treatment and the neces-
sity for testing infants.  The department shall also refer families of
children who suffer from congenital disorders to available health
and family services programs and shall coordinate the provision
of these programs.  The department shall periodically consult
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appropriate experts in reviewing and evaluating the state’s infant
screening programs.

History:   1977 c. 160; 1983 a. 157; 1985 a. 255; 1987 a. 27; 1989 a. 31; 1991 a.
39, 177; 1993 a. 27 s. 316; Stats. 1993 s. 253.13; 1995 a. 27 s. 9126 (19).

A physician and parent may enter an agreement to perform a PKU test after the
infant has left the hospital without violating (1).  61 Atty. Gen. 66.

253.14 Sudden  infant death syndrome.   (1) The depart-
ment shall prepare and distribute printed informational materials

relating to sudden infant death syndrome.  The materials shall be
directed toward the concerns of parents of victims of sudden
infant death syndrome and shall be distributed to maximize avail-
ability to the parents.

(2) The department shall make available upon request
follow−up counseling by trained health care professionals for par-
ents and families of victims of sudden infant death syndrome.

History:   1977 c. 246; Stats. 1977 s. 146.025; 1977 c. 447; Stats. 1977 s. 146.026;
1993 a. 27 s. 343; Stats. 1993 s. 253.14.
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